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In the Court of Appeals of the District of Columbia 


No. 2586. 

Percy Hamilton, Appellant, 

vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

Criminal. No. 28591. 

United States of America 
vs. 

Percy Hamilton. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had in the above-entitled cause, to wit: 

1 Indictment. 

Filed in Open Court December 4, 1912. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, October Term, A. D. 1912. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath do present: 

That one Percy Hamilton, late of the District aforesaid, on the 
fifteenth day of April, in the year of our Lord one thousand nine 
hundred and twelve, and at the District aforesaid, feloniously did 
seduce and carnally know, out of wedlock, a certain Mabel Waters, 
she, the said Mabel Waters, being then and there, and at the time of 
such seduction and carnal knowledge, a female of previous chaste 
character, and between the ages of sixteen and twenty-one years, 
that is to say, a female of the age of sixteen years; against the form of 
1—2586a 
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the statute in such ease made and provided, and against the peace 
and Government of the said United States. 

CLARENCE R. WILSON, 

Attorney of the United States in and for 

the District of Columbia. 

2 (Endorsed:) Criminal. No. 28591. United States vs. 
Percy Hamilton. Seduction. Witnesses: Mabel Waters, 

Mary Hawkins, Lena Waters, Virginia Waters. A true bill. Fred 
W. Behrens, Foreman.. 

Supreme Court of the District of Columbia. 

Friday, December 6th, A. D. 1912. 

Court resumes its session pursuant to adjournment, Mr. Justice 
Ashley M. Gould, presiding. 

* * * * * * * 

Come as well the Attorney of the United States as the defendant 
in proper person, according to his recognizance; whereupon the de¬ 
fendant being arraigned upon the indictment, the reading of which 
is waived, pleads thereto not guilty, and for trial puts himself upon 
the countrv, and the attornev of the United States doth the like. 

Thursday, February 20, A. D. 1918. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Stafford, presiding. 

*******e 

3 Come as well the Attorney of the United States as the de¬ 
fendant in proper person, according to his recognizance and 

by his attorney II. E. Davis, Esquire; whereupon, comes a jury of 
good and lawful men of the District of Columbia, to wit: 

Mordecai Parke, George R. Edelin, 

John S. Stone, Edward F. Croggan, 

George L. Johnson, Edwin W. Davis, 

Morris Kaufman, Francis T. Hurley, 

Harry C. Summers, William Hettinger, 

William A. Lusby, Wilbur W. Delano, 

who are sworn well and truly to try the issues joined herein, and 
after hearing the evidence in part, are respited until the meeting of 
the Court on Monday, February 24th, 1913. 

Monday, February 24, A. D. 1913. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

Come again the parties aforesaid, in manner as aforesaid and the 
jurors that were respited Thursday; whereupon the said jurors after 
hearing the evidence in full, the argument of Counsel and the charge 
of the Court, upon their oath say that the defendant is guilty in man¬ 
ner and form as charged in the indictment. 
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Motion for New Trial. 

Filed February 27, 1913. 

******* 

Now comes the defendant, by his attorney, and moves the court to 
set aside the verdict and to grant a new trial in the above entitled 
cause, upon the following grounds: 

4 1. The verdict is against the evidence. 

2. The verdict is against the weight of the evidence. 

3. Tlie verdict is unsupported by the evidence. 

4. Because of errors of law committed by the Justice presiding: 

a. Tn admitting testimony over the objection of the defendant. 

b. Tn refusing instructions to the jury prayed by the defendant. 

c. Tn modifying an instruction to the jury prayed by the defend¬ 
ant, and in giving such instruction as modified. 

HENRY E. DAVIS, 
Attorney for Defendant. 

Clarence R. Wilson, Esquire, United States Attorney, D. C. 

Sir: Please take notice that the foregoing motion will be called 
for consideration by the Court on Friday, March 7, 1913, at the 
opening of the Court, or as soon thereafter as counsel can be heard. 

HENRY E. DAVIS, 
Attorney for Defendant. 

5 Opinion, 

Filed May 23, 1913. 

****** * 

The defendant was convicted under Sec. 873 of the District Code 
which declares “if any person shall seduce and carnally known any 
female of previous chaste character between the ages of sixteen and 
twenty-one years, out of wedlock, such seduction and carnal knowl¬ 
edge shall be deemed a misdemeanor.” A motion was made for a 
new trial upon the ground that the evidence did not warrant a con¬ 
viction and upon another ground to be stated later. 

The evidence tended to show that the defendant had carnal knowl¬ 
edge of the complaining witness, out of wedlock, and that she was of 
previous chaste character and between the ages of sixteen and twenty- 
one years, being a little over sixteen years of age and the defendant 
a little .over eighteen years of age; that the defendant with another 
young man had been calling upon the complaining witness and 
another young woman at the house of the complaining witness on 
several occasions; that on the evening in question the four were to¬ 
gether in a room at said house enjoying a social time during which 
the complaining witness had been playing upon the piano while the 
defendant was standing close beside her and the other two persons 
were seated in another part of the room; that the defendant, leaning 
over the complaining witness, suggested to her that they go into the 



4 


PERCY HAMILTON VS. UNITED STATES OF AMERICA. 


next room and that she allow him to have intercourse with her; that 
she refused to accede to his request but that on another similar oc¬ 
casion some days later when in the same circumstances he 

6 made a similar request she told him that she was afraid to 
do as he wished, whereupon he told her that she need not be 

afraid for it would be all right; that she then told him that she feared 
she might become pregnant, whereupon he assured that that there 
was no danger of that; that she then asked him whether in case she 
did become pregnant he would marry her and that he assured her 
that he would: that thereupon she did as he had asked her to do and 
that without said assurances she would not have vielded; that the act 
was repeated on several later occasions; that she became pregnant 
therefrom and is now with child by the defendant but that he has re¬ 
fused to keep his promise. The foregoing is the substance, although 
not the exact language, of what passed between the parties according 
to the evidence introduced by the government. 

The ground of the motion is that such evidence, even if believed, 
does not warrant a finding that the complaining witness was seduced. 
The argument is that there was nothing in the way of art, persuasion 
or deception except a bare promise to marry upon condition that 
pregnancy ensued; that such being the case it is to be treated exactly 
as cases are treated under a statute which provides that no case shall 
be regarded as one of seduction unless the consent was procured by 
means of a promise to marry ; and that under such a statute the hold¬ 
ings are that the promise must be absolute and mutually binding. 

To this proposition there are two answers; first, that the promise of 
marriage was not the only persuasion used; second, that the 

7 decisions recognize promises of marriage like the one here 
related as one of the arts of persuasion or deception covered 

bv the term seduction. Tt is doubtful whether any case can be found 
in which it has been held that such a promise as this would not be 
considered such an art or wile* persuasion or deception, as to con¬ 
stitute seduction where the statute has placed no restriction upon the 
meaning of the word seduction. The word has been construed very 
broadlv. Tt has been held to include almost everv conceivable form 

t/ %J 

of art, persuasion, importunity, flattery, deception, wile,—in short, 
almost any means of persuasion calculated to overcome the natural 
reluctance of a chaste woman although in nearly all the instances 
there is the element of deception. The reason for this holding is 
that the law charges the man with a higher duty than that with 
which it charges the woman in respect to this act. There is no law 
against the seduction of a man by a woman. The law assumes that 
the man is able to safe-guard himself. Tt proceeds upon the theory 
that the woman is not; and therefore makes it an offence on the part 
of the man to seduce her. Of course there must be come art or prac¬ 
tice. It is not enough that the man offers the opportunity for the 
woman to do the act nor even that he merely frankly and directly 
appeals to her passions. This attitude of the law toward the offence 
in question is illustrated by many cases and these will be found in 35 
Cvc. under the title “Seduction” and in the note to Bradshaw v. 
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Jones, 76 Am. State Rep. 659, where they are stated and analyzed 
with discrimination. 

8 In the case before us the defendant met the objection and 
apprehension of the complaining witness by an assurance 

very commonly employed in such cases as shown by the reports, 
namely, by telling her that it would be all right and that there was 
really no danger. From the very difference in the relation of the 
male and female parties to this act there is something in the assur¬ 
ance of the male that he will not impregnate the female which is 
calculated to accomplish the purpose of the seducer and it would not 
be difficult to cite cases where such assurances when they have been 
relied upon and have been the real cause of the woman’s undoing 
have been held sufficient to justify the jury in finding the fact of 
seduction. But when in addition to this we have the fact that the 
woman’s scruples are overcome and her apprehension quieted bv the 
man’s assurance that if he should impregnate the woman he will act 
the part of a man and become the acknowledged fathor of her child 
and her husband, an assurance and promise which he breakswhen the 
contingency arises, we have the plainest kind of a case of art and de¬ 
ception employed by the seducer. To say that such a case is to be 
held not a case of seduction because the woman has yielded her virtue 
on a conditional promise, showing herself willing to sin provided 
she shall be recognized as a wife and shielded from shame in the 
event of pregnancy is to overthrow the whole theory of the law upon 
this subject as it exists in the absence of statutory restriction, namely, 
that the woman is looked upon as the victim and entitled to protec¬ 
tion. The previous chaste character required by the statute is actual 
physical virginity, not a pure and incorruptible mind. Bray 

9 v. U. S., 39 App. Cases, 600. It is the very fact that women 
are prone to yield to the blandishments of the seducer that 

makes the law against seduction necessary. In most of the in¬ 
stances of the woman’s betrayal it would be difficult to justify the 
woman’s action upon moral grounds. She ought not to he suscep¬ 
tible to flattery but the law recognizes that she often is. She ought 
not to allow herself to be approached improperly but the law recog¬ 
nizes that she may and the fact that she does is not enough to give 
her seducer immunity. 

The court has examined the cases cited and relied upon by the 
defendant. State v. Adams, 25 Ore. 172, was decided under a stat¬ 
ute confining seduction to cases where the same was accomplished 
‘hinder promise of marriage” and held that the words contemplate 
an absolute promise or one that becomes absolute the moment the 
woman yields and does not refer to a promise conditioned upon preg¬ 
nancy. 

The New York cases. People v. Van Alstyne, 144 N. Y. 361; 
People v. Ryan, 71 N. Y. Sup. 527; People v. Durvea, 30 N. Y. Sup. 
877; were decided under a statute of substantially the same words, 
the important expression being “under promise of marriage” and the 
decision was the same. 

The Texas decisions proceed upon a statute of like tenor, the ex¬ 
pressive words being “by promise to marry shall seduce” which are 
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held to import an unconditional promise. Putman v. State, 29 Tex. 
Court Appeals, 454; Spenrath v. State, 48 S. W. 192; Mulhause v. 
State, 56 Tex. Crim. Rep. 288. 

In Nebraska the statutory words are ‘‘under promise of marriage” 
and the promise required is an absolute one; Russell v. State, 77 
Neb. 519. 

10 The Missouri cases are constructions of the same language, 
“under promise of marriage” and hold that the promise re¬ 
ferred to is an absolute one; State v. Reeves, 97 Mo. Rep. 668; State 
v. Thomas, 281 Mo. 41. 

In Georgia also we find the same kind of a statute and the same 
holding. Cherrv v. State. 112 Ga. 871; Woodall v. State, 66 S. W. 
619. 

In Michigan, however, the statute seems not to be restricted in this 
way but to embrace, like our own. all cases of seduction; and the Su¬ 
preme Court of that State has approved the following definition: 
“The act of persuading or inducing a woman of previous chaste char¬ 
acter to depart from the path of virtue by the use of any species of 
arts, persuasions or wiles which are calculated to have and do have 
that effect and result in her ultimately submitting to the sexual 
embraces of the person accused.” Applying this definition the Su¬ 
preme Court of that State has held in accordance with the defend¬ 
ant's contention here that where the woman has been persuaded by 
the promise to marry her in case she does become pregnant, without 
the use of any other arts, persuasions, or wiles, the case is not one of 
seduction, upon the ground that such a promise is not calculated to 
seduce a woman of previous chaste character; People v. Smith, 132 
Mich. 58, following People v. Clark, 33 Mich. 112. 

°i’i >osed to this doctrine are the Iowa cases: State v. Higden, 32 
Ta. 262: State v. Prizer. 49 Ta. 531; State v. Hemm, 82 la. 

11 609; State v. Knutson, 91 Ta. 549; State v. Hughes, 106 la. 
125; state v. Price, 138 X. W. 520. 

In State v. Higden, supra, the court used the following very sen¬ 
sible language: “Any one at all familiar with the course of trials is 
aware of the great difficulty with which facts are usually elicited in 
cases of this nature. If the injured woman is possessed of any 
modestv, from the novelty and embarrassment of her situation, sur- 

%■ 7 «s 


rounded by a gaping and eager crow n, confronted by the court and 
jury, terrified by the examination and cross-examination of counsel, 
and with the memory of her shame before her, her answers are 
usually given in monosyllables, and fail to present a faithful narra¬ 
tive of the manner in which her ruin has been accomplished. * * * 
The exact amount of what kind of seductive art is necessary to estab¬ 
lish the offense charged cannot be defined. Every case must depend 
upon its own peculiar circumstances together with the condition in 
life, advantage, age, and intelligence of the parties. All these cir¬ 
cumstances, it must be presumed, were observed and duly considered 
bv the jury and court. From her demeanor they could tell whether 
her story went beyond or fell short of the real facts. They could 
compare her with the defendant in amount of intelligence, culture, 
and power of will. * * * Deprived, as we are, of so many im- 


RERCY HAMILTON VS. UNITED STATES OF AMERICA. 


portant facilities for reaching a correct conclusion, we cannot say 
that the evidence does not establish the fact of seduction.' In that 
case the defendant was less than eighteen years of age and the 
prosecutrix less than fourteen. The persuasion used was his state¬ 
ment that “it was no harm’’ and that “nearly everybody did that 
way.” There was no promise of marriage. 

12 In State v. Prizer, supra, the court below had told the jury 
that if the defendant obtained the consent of the prosecutrix 

through arts, promises, or deceptions he was guilty. On appeal it 
was insisted that promises should have been qualified by the adjective 
“false.” The court replied in these words: “A promise made with 
the intent at the time to break it may be called “false.” If defend- 
ant's promise was not false in that sense, he would nevertheless be 
guilty if he subsequently broke his promise.” 

In State v. Ilenim, supra, the jury were told that it was enough if 
the defendant had accomplished his purpose by promising to marry 
the prosecutrix or by caressing and fondling her or by representing 
that there was nothing wrong in the act and that no one would find it 
out. The charge was sustained, the court saying, “By the act of in¬ 
tercourse in this case the prosecutrix became a mother and his rep¬ 
resentations were false. If she yielded because of his representation 
it was a case of deception or fraud for he was the means of her public 
exposure. His representations were no less than a promise that it 
would not be known, which he rendered false,” continuing; “But it 
is said that a woman of chaste character would not yield because of 
such representations. That was a question for the jury. The law 
does not determine that she would or not.” 

In State v. Knutson, supra, the defendant had told the prosecutrix 
that if anything went wrong he would marry her. and that was held 
sufficient art or persuasion, the court saying, “It is said that the 
promise of the defendant was conditioned and wholly insuffi- 

13 cient to induce a chaste woman to submit. It appears that 
several promises were made and their effect upon the prosecu¬ 
trix was for the jury to determine.” The other promises referred to 
were not promises of marriage but only that the prosecutrix should 
he the defendant’s girl again as she had been before. 

In State v. Hughes, supra, the means employed were flatten’ and 
caresses, accompanied by the promise to marry if conception should 
result, and the conviction was sustained. 

In State v. O’Hare, 30 Wash. Rep., 516, the case arose under a 
statute substantial}’ identical with our own and the conviction was 
sustained upon evidence that the prosecutrix had been persuaded by 
just such a promise as that shown in the present case. 

In State v. Sortviet, 100 Minn., 12, the promises were vary vague 
and were conditioned upon the girl becoming pregnant, yet the court 
sustained a conviction. The language of the statute is not given in 
the opinion but the head note states that “It is general in terms and 
is held to include any promise of marriage, absolute or conditional, 
the effect of which is to induce the female to consent to the act. 

In the valuable note above referred to, 76 Am. St. Rep. 676, the 
learned editor, after noting the later holdings of the New York 
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Court to the effect that a promise conditioned upon pregnancy is in¬ 
sufficient, concludes his discussion of the question as follows, ‘‘Where 
the statute does not require that seduction shall be accomplished 
under a promise of marriage, but may he accomplished by any suffi¬ 
cient promise or persuasion, it seems that seduction may be 

14 accomplished under a promise of marriage conditioned upon 
pregnancy. The question becomes one of fact to be deter¬ 
mined by the circumstances surrounding the case.” 

Even the good faith of the defendant in making the promise of 
marriage and the fact that he then intended to marry the woman, 
have been held immaterial. See same note, p. 677. 

In the present case the defendant, although but a young man, was 
considerably older than the prosecutrix and manifestly her superior 
in education, in social connections and in prospects. He seduced 
this girl by the use of the ordinary means, flattering her pride by his 
attentions, removing her fears by his assurances that he would do her 
no harm, and fortifying her by his promise that if she came to be 
with child by him he would act a man’s part and become her hus¬ 
band. When the contingency arose he repudiated his promises and 
informed the girl’s mother that he had better use to make of his 
time than by marrying the prosecutrix and devoting himself to the 
care of a wife and child. lie also denied the charge, and took the 
witness stand in support of this false denial. Touching his guilt, 
the court has no doubt whatever, and it seems eminently fair and 
just that the shame and mortification consequent upon the immoral 
act of the parties should not be visited alone upon the young girl. 

One other ground was advanced for setting aside the verdict which 
the court desires to indicate. It is that that the court erred in telling 
the jury that the test was whether the prosecutrix would have yielded 
"except for the persuasions referred to. The defendant insists 

15 that they should have been told that there could he no con¬ 
viction unless the promises and persuasions were the sole 

cause. That is to say there could be no conviction in any case if 
the woman felt any human inclination whatever moving her toward 
th act, although she could and would have resisted all such inclina¬ 
tions except for the unlawful promises and persuasion. This court 
cannot assent to such a principle and such is not the fair result of the 
authorities as the court understands them. This opinion will not be 
extended by reviewing the cases upon this point. The court has ex¬ 
amined them since the argument and is confirmed in the opinion 
then expressed. Especially in view of the doctrine approved in Bray 
v. U. S., 89 App. Cases 600, that the previous chaste character indi¬ 
cated by the statute is actual physical virginity and not a chase dis¬ 
position the view here indicated seems to be the only one which 
could logically be adhered to. 

WENDELL P. STAFFORD, Justice . 
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Supreme Court of the District of Columbia. 

Friday, May 23rd, A. D. 1913. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

******* 

16 Come as well the Attorney of the United States as the de¬ 
fendant in proper person, according to his recognizance and 

by his attorney H. E. Davis Esquire: whereupon the defendant’s 
motion for a new trial heretofore argued and submitted is by the 
Court overruled, to which action of the Court the defendant by his 
attorney asks an exception which is noted; and thereupon it is de¬ 
manded of the defendant what further he has to say, why the sen¬ 
tence of the law should not be pronounced against him and he says 
nothing except as he has already said: whereupon it is considered by 
the Court that for his said offense the said defendant be taken by the 
Superintendent of the Washington Asylum and Jail to the said Asy¬ 
lum and Jail, thence to the Penitentiary (as designated by the At¬ 
torney General of the United States) there to be imprisoned for the 
period of one year and six months to take effect from and including 
the date of arrival of said defendant at said Penitentiary; and there¬ 
upon the defendant by his attorney notes an appeal to the Court of 
Appeals from the judgment of the Court in this case; and thereupon 
the Court fixes the amount of the cost bond in this case at fifty dollars 
and the bond for appearance at one thousand dollars; whereupon the 
defendant enters into a recognizance in the sum of one thousand dol¬ 
lars, with West A. Hamilton as surety to surrender himself forth¬ 
with to the custody of the Marshal of the District to be dealt with and 
proceeded against according to the law, in case the judgment ap¬ 
pealed from shall be affirmed or the appeal for any cause dis- 

17 missed, or the judgment be reversed and a new trial granted, 
or if the said defendant depart the Court without leave. 

Memorandum. 

June 4, 1913.—Bond for costs approved and filed. 


Supreme Court of the District of Columbia. 

Wednesday, July 9th, A. D. 1913. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Anderson presiding. 

******* 

It is considered by the Court that the time for submitting the Bill 
of Exceptions in the above case be and is hereby extended to and in¬ 
cluding July 19, 1913 and the time for filing the Transcript of Rec¬ 
ord in the Court of Appeals be and is hereby extended to and includ¬ 
ing Aug. 15, 1913. 

2—2586a 




10 PERCY HAMILTON VS. UNITED STATES OF AMERICA. 

Monday, July 14 th, A. D. 1913. 

The Court resumes its session pursuant to adjournment, Mr. 
18 Justice Gould presiding. 

* * * * * * * 

Now comes here the defendant by his attorney Henry E. Davis 
Esquire and prays the Court to sign and make a part of the record 
the agreed statement of facts, submitted in lieu of.a Bill of Excep¬ 
tions, which is accordingly done. 


Assignments of Error. 

Filed Julv 14, 1913. 

V / 

******* 

The Court erred as follows: 

1. In not granting the defendant’s request at the close of the tes¬ 
timony, to instruct the jury to render a verdict of not guily. 

2. In refusing to grant the defendant’s first request for instruction 
to the jury. 

3. In refusing to grant the defendant’s second request for instruc¬ 
tion to the jury. 

4. In refusing to grant the defendant’s third request for instruc¬ 
tion to the jury. 

5. In modifying the defendant’s third request for instruction to 
the jury, and in giving it to the jury as modified. 

6. In holding that any act of intercourse between the de- 
19 fendant and the complaining witness, in the circumstances de¬ 
tailed bv her, constituted seduction by the defendant of the 
said witness. 

7. In holding that the jury might, on the testimony, find the de¬ 
fendant guilty of seduction. 

8. In submitting the case to the jury. 

* HENRY E. DAVIS, 
Attorney for Defendant. 


Designation for Transcript of Record. 

Filed July 14, 1913. 

******* 

Comes now the defendant, by his attorney, and designates the fol¬ 
lowing portions of the record for the transcript on the appeal in the 
above entitled cause: 

1. Indictment. 

2. Plea. 

3. Verdict. 

4. Opinion of Court overruling motion for new trial. 

5. Judgment. 

6. Memorandum of approval of bonds on appeal. 
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7. Memorandum of extension of time to submit bill of exceptions 
and file transcript of record. 

8. Making agreed statement of case, in lieu of bill of exceptions, 

part of record. 

20 9. Agreed statement of case in lieu of bill of exceptions. 

10. Assignments of error. 

11. This designation. 

HENRY E. DAVIS, 
Attorney for Defendant. 


Clarence R. Wilson, Esquire, U. S. Attorney, D. C. 

Sir: Please take notice of the foregoing designation made and 
filed this 14th day of July, A. D. 1913. 

HENRY E. DAVIS, 
Attorney for Defendant. 


Service acknowledged this 14th day of July, A. D. 1913. 

^ S. McCOMAS HAWKEN. 


21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia: 

J X. 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
20, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in the case of the United States of America vs. 
Percy Hamilton, Criminal No. 28591, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
13th day of August, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 
By FRED. C. O’CONNELL, 

Assistant Clerk. 
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22 Addition to Record per Stipulation of Counsel. 

Court of Appeals, District of Columbia, October Term, 1913. 

No. 2586. 

Percy Hamilton, Appellant, 
vs. 

United States of America. 

Filed September 11, 1913. 

23 In the Court of Appeals of the District of Columbia. 

No. 2586. 

Percy Hamilton, Appellant, 
vs. 

The United States of America. 

Stipulation. 

It appearing that although the “Agreed Statement of the Case, in 
lieu of Bill of Exceptions,” in the above entitled cause, duly ap¬ 
proved hv the Justice presiding at the trial below, and duly filed in 
the office of the Clerk of the Supreme Court of the District of Colum¬ 
bia, was included in the Appellant’s “Designation for Transcript of 
Record” herein, the same was inadvertently omitted from said Tran¬ 
script, and the same having now been lodged with the Clerk of this 
court, it is this 11th day of September, 1913, stipulated that the said 
“Agreed Statement of the Case, in lieu of Bill of Exceptions” may 
and shall be deemed and treated as though the same had been in¬ 
cluded in or accompanied the said Transcript of Record at the time 
of its filing herein, and be made and treated as part of the said Tran¬ 
script of Record for hearing of the appeal herein. 

HENRY E. DAVIS, 

Attorney for Appellant. 

CLARENCE R. WILSON, 

By S. McCOMAS HAWKEN, 

Attorney for Appellee. 

[Endorsed:! Court of Appeals. No. 2586. Percy Hamilton vs. 
United States. Stipulation as to Record. Henry E. Davis, Attor¬ 
ney and Counselor at Law, Jenifer Building, Washington, D. C. 
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24 Filed Jul- 14, 1913. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a 

Criminal Court. 

Criminal. No. 28591. 

The United States of America 
vs. 

Percy Hamilton. 

Agreed Statement of the Cose in Lieu of Bill of Exceptions. 

At the trial of this cause all of the material testimony was as fol¬ 
lows : 

At the time of the alleged commission of the offense laid in the in¬ 
dictment the complaining witness (hereinafter called witness), was a 
little under the age of seventeen years, and the defendant a little over 
eighteen, and each was unmarried. Prior to the alleged commission 
of the offense the defendant and another young man had on several 
occasions called upon the witness and another young woman at the 
house of the witness, in the city of Washington, District of Columbia. 
Each of the several persons mentioned is of the colored race. On the 
date named in the indictment, namely, April 15, 1912, the said 
four persons were together in a room at the said house, having a 
social time, during which the witness had been playing upon a piano, 
the defendant standing close beside her; and the other two persons 
were seated in another part of the room. The defendant, leaning 
over the witness, suggested that they go into the next room and have 
carnal intercourse; which the witness refused to do. Some 

25 davs later, on a similar occasion and under similar circum- 
stances, the defendant made a similar suggestion, to which 

the witness replied that she was afraid that something might happen. 
The defendant said that there was no use of being afraid; that noth¬ 
ing would happen. The witness then asked the defendant if he 
would marry her if anything did happen, and upon his saying that 
he would she then consented, and the two went into the said next 
room and there had intercourse. After the first occasion the act of 
intercourse between the witness and the defendant was repeated a 
number of times up to and including .Tune 30, 1912. The witness’s 
monthly sickness was due July 18, 1912, at which time she missed it; 
and was, in fact, pregnant. The witness would not have consented to 
the act in the first instance except for the defendant’s assurances as 
aforesaid. After learning her condition she asked the defendant to 
marry her; which he refused to do. The witness testified that the 
acts of intercourse happened as related, and that the defendant prom¬ 
ised as aforesaid. The defendant denied both the commission of any 
act of intercourse with the witness and the making of the alleged 
promise of marriage. As to one of the alleged acts of intercourse the 
witness was corroborated by the other young woman mentioned; but 
as to the conditions of her yielding to the defendant’s request, and 
the making of the alleged promise of marriage, the witness alone tes¬ 
tified. There was no question in the case of the chaste character of 
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the witness preceding the first of the alleged acts of intercourse afore¬ 
said. 

At the close of the testimony the defendant by his attorney 

26 requested the Court to instruct the jury to render a verdict of 
not guilty, upon the ground that the circumstances under 

which anv act of intercourse between the witness and the defendant 
was committed did not constitute seduction; but the Court overruled 
the said request; to which ruling the defendant by his attorney then 
and there excepted, and the Court noted the same in its minutes. 

Thereupon the defendant by bis attorney prayed the Court to 
grant the following instructions to the jury: 

“1. You are instructed that on the testimonv in this case vou mav 
not find the defendant guilty as indicted. 

“2. You are instructed that on the testimony in this case you 
should find the defendant not guilty. 

“3. You are instructed that the burden is on the United States to 
establish beyond a reasonable doubt every element of the offense 
charged against the defendant, and. accordingly, unless you find from 
the testimonv. bevond anv reasonable doubt, both that the act of 

t • t 

sexual intercourse between the prosecuting witness and the defendant 
occurred as alleged, and also that the consent of the prosecuting wit¬ 
ness to such act was given only because of and in reliance upon the 
defendant's alleged promise to marry her. you may not find the de¬ 
fendant guilty.” 

But the Court refused to grant any one of the said instructions; to 
which action of the Court, in each instance, the defendant by his at¬ 
torney then and there excepted: and the Court noted the same in its 
minutes. 

27 And thereupon the Court, in lieu of the third instruction 
requested by the defendant, instructed the jury as follow’s: 

“You are instructed that the burden is on the United States to es¬ 
tablish bevond a reasonable doubt even’ element of the offense 
« « 

charged against the defendant, and, accordingly, unless you find 
from the testimony, beyond any reasonable doubt, both that the act 
of sexual intercourse between the prosecuting witness and the de¬ 
fendant occurred as alleged, and also that the consent of the prosecut¬ 
ing witness to such act would not have been given except for and in 
reliance upon the defendant’s alleged promise to marry her, you may 
not find the defendant guilty.” 

To which action of the Court the defendant by his attorney then 
and there excepted; and the Court noted the same in its minutes. 

And thereupon the Court charged the jury as follows: 

“Gentlemen of the Jury: I shall be very brief in the charge 
I am going to give you in this case. 

“The indictment is brief, and I will read it to you. It charges 
that the defendant, on the 15th day of April, in the year of our Lord, 
1912. here in the District, feloniously did seduce and carnally know, 
out of wedlock, a certain Mabel Waters, she, the said Mabel Waters, 
being then and there, at the time of said seduction, a female of pre¬ 
vious chaste character and between the ages of 16 and 21 years, that 
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is to say a female of the age of 16 years, against the form of the stat¬ 
ute and so forth. 

28 “You will observe that this crime is charged to have been 
committed on the loth day of April, and your attention has 

been called to the fact that that is the date given in the warrant for 
the defendant's arrest. I think the witnesses—the prosecuting wit¬ 
ness and her friend—testified to there having been a meeting on that 
exact date; but it had been argued that the evidence shows that there 
has been a mistake with reference to that date and that she could not 
have been there at that time. 

“The only point of law about that is that the date is immaterial so 
far as the law is concerned. Some date must be named in the indict¬ 
ment ; but the exact date is not, in law, material. If this thing oc¬ 
curred on some other date instead of the 15th of April, the defendant 
would still be guilty under the indictment; but of course you will not 
overlook the argument with reference to the matter having occurred 
on that date, and if you are not able to find that there was a mistake 
as to the date and that it is tied by the evidence to that particular date, 
and that he was not and could not have been there at that time, then 
of course the Government's case might break down upon that point. 

“But that is all a question of fact for you, as to whether that was 
the exact date, and if so whether he was there in point of fact. 

“Then the indictment charges that the prosecuting witness was of 
previous chaste character, and that means that she had never before 
had connection with any man; that she was physically a 

29 virgin at that time. It is necessary, in order that the defend¬ 
ant may be convicted, for vou to find more than that he had 

connection with her. It is necessary that you should find more than 
that it was the first time that she had ever had intercourse with any 
man. It is necessarv that vou should find that her consent to the act 
was secured by the promise which she testifies was made. 

“In these cases of seduction it is necessary that the consent should 
have been secured by some artifice, deception or wile, and the law, as 
I understand it, is that a promise of marriage, if that is what over¬ 
comes the will of the female and induces her to consent, is such a wile 
as the law intends. If she would have given her consent without 
that, of course she was not seduced by it. Accordingly, I have 
granted, with a slight modification, one of the instructions presented 
bv counsel for the defendant, and I will read it to you as amended by 
the Court. 

“ ‘You are instructed that the burden is on the United States to 
establish beyond a reasonable doubt, every element of the offense 
charged against the defendant. Accordingly, unless you find from 
the testimony beyond any reasonable doubt both that the act of 
sexual intercourse between the prosecuting witness and the defendant 
occurred as alleged and also that the consent of the prosecuting wit¬ 
ness to such act would not have been given except for and because of 
her reliance upon the defendant’s alleged promise to marry her, you 
may not find the defendant guilty.’ 

“As you understand, the burden is thus put upon the Gov¬ 
ernment to prove, beyond a reasonable doubt, the truth of the 
charge that is made. 


30 
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“It has been argued to you that if the prosecuting witness testifies 
to one of the essential elements in the case and no other witness tes¬ 
tifies to it, and the defendant denies it, that the Government has 
failed to make out this burden. That is argued to you as a matter 
of fact, not as a matter of law, because the law does not say that. The 
argument, I take it, is that, as matter of fact, you should not be con¬ 
vinced when only one witness is swearing against another witness; 
but the law does not say that you may not believe the prosecuting wit¬ 
ness even if she had no corroboration, in a case like this, as against 
the defendant. 

“Suppose they were the only two witneses in the case, the law 
would not saw as matter of law, that you could not find, bevond a rea- 
sonable doubt, upon her testimony, that her story was true and the 
story of the defendant false, because you are the sole judges of the 
witnesses, and one witness may convince you bv her manner or by 
the probability of her story that she is telling you the truth, and you 
may be equally certain, from the manner and improbability of the 
story of the other witness that he is telling you something which is 
not true. It is all for you to decide. 

“Of course, in cases like this, it is well that you should look at the 
circumstances of the case and see whether there is corrobora- 
31 tion for the story of the prosecuting witness, and if there is it 
greatly strengthens the Government’s case. Where there is 
no corroboration the Court always advises the jury to be verv cautious 
in finding a verdict of guilty. 

“It has been argued by the Government that there are corroborat¬ 
ing circumstances, and that there is corroborating testimony of the 
story of the prosecuting witness; that there is evidence which, if cred¬ 
ited, does tend to corroborate the story of the prosecuting witness in 
some of its essential elements. How far it does, in fact, corroborate 
her of course is a matter for you. The case has been competently 
argued, and I think it better that I should not review the evidence 
itself. I prefer that you should go to the jury room without any 
opinion as to what I may think of the evidence or the disposition you 
should make of the case.” 

S. McCOMAS HAWKEN, 

For the United States. 
HENRY E. DAVIS, 

For the Defendant. 

Approved this 11th day of June, 1913. 

WENDELL P. STAFFORD, Justice. 

[Endorsed:] No. 2586. Percy Hamilton, Appellant, vs. United 
States of America. Addition to record per Stipulation of Counsel. 
Court of Appeals, District of Columbia. Filed Sep. 11, 1913. 
Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2586. Percy Hamilton, appellant, vs. United States of America. 
Court of Appeals, District of Columbia. Filed Aug. 14, 1913. 
Henry W. Hodges, clerk. 















